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JURISDICTION
The Utah Supreme Court has original jurisdiction over this matter
pursuant to Utah Code Ann. § 78-2-2(3) (j) and Rules 3 and 4 of the
Utah Rules of Appellate Procedure.

This matter was transferred to the

Utah Court of Appeals pursuant to Utah Code Ann. § 78-2-2(4) and § 782a-3(2) (j) .
ISSUES PRESENTED FOR REVIEW
1.

Did the trial court commit error in failing to rule that the

Lease was properly terminated by the Beus Group?
2.

Did the trial court commit error by applying equitable

principles to save the Lease from forfeiture?

1

3.

Did the trial court commit error in ruling that the Beus

Group failed to give proper notice to place Cache County in unlawful
detainer?
4.

Did the trial court commit error by granting Cache County's

motion for summary judgment despite genuine issues of material fact
remaining at issue?
APPLICABLE STANDARD OF REVIEW
The Utah Supreme Court has set forth the standard of
review of a summary judgment as follows:
Inasmuch as a challenge to summary judgment presents
for review conclusions of law only, because, by
definition, summary judgments do not resolve factual
issues, this court reviews those conclusions for
correctness, without according deference to the trial
court's legal conclusions. Bonham v. Morgan, 788 P.2d
497, 499 (Utah 1 9 8 9 ) ( c i t i n g Madsen v. Borthick, 769
P.2d 245 (Utah 1988)).
In reviewing the trial court's grant of summary
judgment, this court views the facts in the light most
favorable to the non-moving party. Schnuphase v.
Storehouse Markets, 918 P.2d 476, 477 (Utah 1996).
APPLICABLE STATUTE
Utah Code Ann. § 78-36-3(1) (a) provides as follows:
(1) A tenant of real property, for a
term less than life, is guilty of an unlawful
detainer:
(a) when he continues in
possession, in person or by subtenant,
of the property or any part of it, after
the expiration of the specified term or
period for which it is let to him, which

2

specified term or period, whether
established by express or implied
contract, or whether written or parol,
shall be terminated without notice at
the expiration of the specified term or
period;
STATEMENT OF THE CASE
A.

Nature of the Case.

This case was initially brought by

Cache County seeking declaratory relief with a request that the trial
court enter a preliminary injunction preventing the Beus Group from
taking any action to evict Cache County or its sublessee from certain
the premises and to declare that the Lease remained in full force and
effect.

This appeal is from a final Judgment and Order of the trial

court dated November 6, 1997, and Memorandum Decision dated May 29,
1997, granting Cache County's Motion for Summary Judgment.
B.

Course of Proceedings and Disposition.
1.

On June 16, 1995, Cache County filed its

Petition for Declaratory Judgment requesting the trial court
enter a preliminary injunction preventing the Beus Group from
taking any action to evict Cache County or its sublessee from
the premises and to declare that the Lease remained in full
force and effect.

TR at

2.

3

2.

On October 6, 1995, the Beus Group filed its

Answer and Counter-Petition requesting an order from the trial
court terminating the Lease and for damages against Cache County
for unlawful detainer.
3.

TR at

78.

On March 24, 1997, Cache County filed its

Motion for Summary Judgment requesting that the trial court issue
a Declaratory Judgment pursuant to its Petition.
4-

TR at

131.

On April 7, 1997, the Beus Group filed its

Motion for Summary Judgment from the trial court that the Lease
had been terminated and that Cache County remained in unlawful
detainer.

TR at
5.

175.

On April 21, 1997, a hearing was held before

the trial court and the parties argued the merits of their
respective Motions for Summary Judgment.

also Transcript
6.

of

TR at

129,

328;

See

Hearing.

On May 29, 1997, the trial court issued its

Memorandum Decision granting Cache County's Motion for Summary
Judgment and denying the Beus Group's Motion for Summary Judgment
holding that the Beus Group failed to give proper notice under
Utah Code Ann. § 78-36-3(1) (c) to place Cache County in unlawful
detainer and saving the Lease from forfeiture based on the
equitable principle of substantial compliance.

4

The trial court

awarded the Beus Group reasonable attorney fees and costs.
331

(Memorandum
7.

Decision,

attached

as Addendum

TR at

1).

On June 10, 1997, Cache County filed a Motion

to Clarify Memorandum Decision claiming that the award of
attorney fees and costs to the Beus Group must be a clerical
TR at

mistake.

8.

337.
On June 23, 1997, the Beus Group filed its

Memorandum in Opposition to Plaintiff's Motion to Clarify
Memorandum Decision.
9.

TR at

34 0.

On September 3, 1997, the trial court issued

its second Memorandum Decision reaffirming its prior decision
regarding the parties' respective Motions for Summary Judgment
and the award of attorney fees and costs.
10.

TR at

355

(Judgment

and Order,

attached

2).
11.

On November 24, 1997, the Beus Group filed its

Notice of Appeal.
C.

345.

On November 6, 1997, the trial court issued

its Judgment and Order.
as Addendum

TR at

TR at

358.

Statement of Facts.
1.

On or about June 21, 1994 the Beus Group and

Cache County entered into a Lease Agreement (the

xx

Lease" )

whereby Cache County leased certain property from the Beus Group.
TR at

12

(Lease

Agreement,

attached

5

as Addendum

3).

2.

The Lease provided for rental of "$500 per month."

Specifically, Paragraph 2 of the Lease provided as follows:
2. Rental. The County shall pay to
the Beus Group as rental for the Property
the sum of $500 per month. Said amount
shall be adjusted annually, up or down,
based on the Consumer Price Index prepared
by the U.S. Department of Labor and adjusted
for rural areas in the Western United
States, similarly to the locale in which the
Property is located.
TR at
3.

14

(Lease

Agreement,

p.3,

Add.3).

The Lease, pursuant to Paragraph 15, provided for

a unilateral right for Cache County to terminate the Lease on 3 0
days written notice.
4.

TR at

20

(Lease

Agreement,

p. 9,

Add.3).

The Lease provided for termination of the Lease

upon 10 days1 written notice to pay rent.

Specifically,

Paragraph 18 of the Lease provided as follows:
18. Default. In the event County fails
to pay any rent, or any other sum due
hereunder within ten (10) days of written
notice from the Beus Group, or if default
shall be made in the performance of any other
terms of this Agreement, and shall continue
for a period of the (10) days after written
notice of such default from the nondefaulting party, then that party shall have
the right to terminate this Agreement without
prejudice to any of its rights at law, in
equity, or pursuant to any other provision
hereof.
TR at

20

(Lease

Agreement,

6

p.9,

Add.3).

5.

The Lease provided that notices under the

Lease be sent to Seth Allen, County Executive, and Gary 0.
McKean, Esq., Cache County Attorney, which was where the December
21, 1994 letter was sent.

Specifically, Paragraph 19 of the

Lease provided as follows:
19. Notices. Any notices provided for
or permitted in this agreement shall be made
by United States Mail, postage prepaid, or by
delivering the same in person, as follows:
Lessor:
The Beus Group
c/o Leo R. Beus, Esq.
BEUS, GILBERT & MORRILL
3200 North Central Avenue, Suite 1000
Phoenix, AZ 85012-22417
Lessee:
Seth Allen
County Executive
120 North 100 West
Logan, UT 84321
Copy to:
Gary O. McKean, Esq.
Cache County Attorney
110 North 100 West
Logan, UT 84321
TR at
6.

21

(Lease

Agreement,

p.10,

Add.3).

On June 21, 1994, Cache County commenced occupancy

under the Lease.

From the inception of the Lease, June 21, 1994,

until December 21, 1994, Cache County made no payments for any
rental for its occupancy of the property.
7

TR at

217-18

(Affidavit

of

Leo R. Beus, p.1-2,

para.2-4,

attached

as

Addendum

4).
7.

On December 21, 1994, pursuant to the Lease, the

Beus Group sent Cache County a letter, sent in the United States
mail, stating that no payments had been made under the Lease
through the date of the letter and exercising all rights under
the Lease, including the right to terminate.

The letter stated:

Pursuant to the Lease Agreement of June 21,
1994, by and between Leo R. Beus, et al (The Beus
Group) and Cache County, there have been no
payments made pursuant thereto.
Pursuant to paragraph 18, we exercise all
rights thereunder as set forth therein, including
the right to terminate.
TR at
8.

218

(Aff.

Beus,

p. 2, para.

5, Add.

4).

Thereafter, Cache County responded by providing a

check in the amount of $3,166.00, which was received by the Beus
Group within the 10-day cure period as provided for in Paragraph
18 of the Lease.
9.

TR at

218

(Aff.

Beus,

p.2,

para.6,

Add.4).

From December 21, 1994, through April 3, 1995,

Cache County again failed to make any rental payments, even
though it continued to occupy the property each and every day
during that period.
10.

TR at

218

(Aff.

Beus,

p.2,

para.7,

Add.4).

On April 3, 1995, pursuant to the Lease, the Beus

Group sent Cache County a letter, sent in the United States mail,
stating that no payments had been made under the Lease since
8

December, 1994, and exercising all rights under the Lease,
including the right to terminate.

The letter stated as follows:

Pursuant to the Lease Agreement of June 21,
1994, by and between Leo R. Beus, et al (The Beus
Group) and Cache County, there have been no
payments made by Cache County since December of
1994.
Pursuant to paragraph 18 of the Lease
Agreement, we exercise all rights thereunder as
set forth therein, including the right to
terminate.

TR at 219 (Aff. Beus, p. 3, para.8,
Add.4);
TR at 225 (April 3, 1995 letter,
attached
as
Addendum 5).
11.

Cache County received the Beus Group's April 3,

1995 letter on or before April 10, 1995, as shown by the Cache
County Executive date stamp which appears on the letter.

TR at

219.
12.

On April 20, 1995, the Beus Group sent Cache

County a letter, which stated:
On April 3, 1995, we put in the United States
Mail, postage prepaid, the enclosed letter.
Pursuant to our April 3, 1995 letter, we
terminated the lease pursuant to paragraph 18.
hereby reaffirm that termination.

TR at 220 ((Aff.
TR at 228 (April
Addendum 6).
13.

We

Beus, p.4, para.11,
Add.4);
20, 1995 letter,
attached
as

On April 21, 1995, Cache County, in the United

States mail, sent a check to the Beus Group in the amount of

9

$2,000.00 for January to April, 1995 rent.

The check was

received by the Beus Group on April 24, 1996.
14.

TR at

219,

226-27.

On April 26, 1996, the Beus Group sent a letter to

Mr. Andrew Morse, attorney for Cache County.

The letter stated:

Thank you very much for taking my phone call.
Per our agreement, I am returning the check
#056821 dated April 20, 1995, to The Beus Group,
c/o Leo Beus, 3200 N. Central, Suite 1000,
Phoenix, Arizona, in the amount of $2,000, for
January, February, March and April rent. As I
indicated to you on the phone, the stub date says
April 10, 1995. As you know, this letter and the
enclosed check, according to the envelope (a copy
of which is enclosed) was sent on April 21, 1995.
For your benefit I am enclosing my
correspondence of April 3, 1995 to Seth Allen and
Gary McKean, terminating the lease. My secretary
is prepared to sign a sworn affidavit that the
April 3, 1995 letter was put in the United States
mail on April 3, 1995, postage prepaid. This
further confirms your conversation with me that my
letter was in fact received shortly thereafter,
but because the county had not been paid by
Cellular One the County did not believe they had
to pay us.
Also for your benefit is enclosed a letter
from M. Lynn Lemon, dated April 10, 1995. It is
self-explanatory and lays to rest any question
about whether Mr. Lemon, the County Executive,
knew to whom and where to send the rental
payments.
Inasmuch as the lease is now terminated, I
will not respond to Mr. Lemon's letter of April
10, 1995, or Kim M. Garrick's letter to Mr. Lemon
of March 10, 1995.
As I indicated, I am prepared to negotiate a
new lease at market rates, but our preference is
to have the County and its sub-tenants leave the
10

premises. We are prepared to negotiate a
reasonable transition period for your subtenants
to relocate.
If you have any further questions, please let
me know. If your clients wish to meet, I would be
happy to do so at your offices in Salt Lake or
mine in Phoenix. Thanking you in advance, I am
Very truly yours,
BEUS GILBERT & MORRILL, P.L.L.C.
Leo R. Beus

TR at 220-21 (Aff. Beus, p.4-5,
para.12,
TR at 229 (April 26, 1995 letter,
attached
Addendum 7.
15.

Add.4);
as

On May, 10, 1995 the Beus Group sent Cache County

a letter in the United States mail requesting that Cache County

vacate the property.

TR at 221 (Aff.

TR at 23 0 (May 10, 1995 letter,
16.

Beus,

attached

p.5,

para.13,

as Addendum

Add.4);

8).

Cache County failed to vacate the property as

requested and filed its Petition for Declaratory Judgment to
declare that the Lease remained in full force and effect.

TR at

2.
SUMMARY OF ARGUMENTS
1.

The trial court committed error in failing to rule that the

Lease was properly terminated by the Beus Group.

The Beus Group

properly terminated the Lease pursuant to Paragraph 18 following Cache
County's failure to cure its default within the ten (10) day grace
period.
11

2.

The trial court committed error by applying equitable

principles to save the Lease from termination where the Lease provided
the Beus Group with such remedy.

Cache County did not "substantially

comply" with the Lease because it never paid the monthly rent of
$500.00 until after it was in default and the Beus Group threatened
termination of the Lease.
3.

The trial court committed error in ruling that the Beus Group

failed to give proper notice to place Cache County in unlawful
detainer.

The Beus Group sent proper notice to Cache County regarding

the expiration of the Lease under Paragraph 18.

No further notice was

required under Utah Code Ann. § 78-36-3(1) (a) to place Cache County in
unlawful detainer when it held-over past the expiration of the Lease.
4.

The trial court committed error by granting Cache County's

motion for summary judgment despite genuine issues of material fact
remaining at issue. Genuine issues of material fact remain unresolved
as to the adverse consequences that Cache County will suffer if the
Lease is terminated in proportion to the damages suffered by the Beus
Group resulting from Cache County's default.

Summary judgment is

inappropriate where genuine issues of material fact are left
unresolved.
5.

The Beus Group should be awarded its attorney fees and costs

on appeal pursuant to Paragraph 16 of the Lease.

12

ARGUMENT
I
THE TRIAL COURT COMMITTED ERROR IN FAILING TO RULE
THAT THE LEASE WAS NOT PROPERLY TERMINATED BY THE
BEUS GROUP.
The provisions of the Lease in question were drafted by
Transcript

Cache County.

of Hearing,

p.6,

In.16.

Paragraph 18

of the Lease specifically provided that if Cache County failed to
pay rent within ten days of written notice from the Beus Group,
the Beus Group was entitled to terminate the Lease. TR at 20
(Lease

Agreement,

p.9,

Add.3).

In its April 3, 1995 letter, the Beus Group gave Cache
County ten days to pay the rent and stated that if Cache County
failed to do so the Lease was terminated.
1995 letter,

Add.5).

TR at 225 (April

3,

Cache County failed to pay the rent within

ten days of receipt of the Beus Group's letter.

The Beus Group

reaffirmed its termination of the Lease in its letter of April
20, 1995, prior to receiving any rental payments from Cache
County. TR at

228

(April

20,

1995 letter,

Add.6).

Accordingly,

the Lease was properly terminated.
Utah law allows for unilateral termination of a lease if
provided for in the lease. As stated by the Utah Supreme Court
in Hackford v. Snow, 657 P.2d 1271, 1275 (Utah 1982):
Generally, a lease may be unilaterally
terminated prior to the expiration of its term by

13

exercise of an option to terminate or by
enforcement of a forfeiture. A forfeiture of the
leasehold may result by virtue of a clause in the
lease providing for forfeiture in case of breach
of covenant or condition. Where such is clearly
provided for, the courts will generally enforce
it. This was expressed in Russell
v. Park
City
Utah Corp.,
Utah, 548 P.2d 899 (1976), as follows:
Parties are free to contract according to
their desires in whatever terms they can
agree upon and forfeiture is to be allowed
where the terms of the agreement are clear.
(Footnote omitted.)
The terms of the Lease are clear, with no ambiguity having
been alleged by Cache County or found by the trial court. Cache
County having failed to pay the rent within ten days of the Beus
Group's written notice, the Lease was properly terminated.
law allows for such termination.

Utah

The trial court committed error

in failing to rule that the Lease was properly terminated by the
Beus Group.
II
THE TRIAL COURT COMMITTED ERROR BY APPLYING
EQUITABLE PRINCIPLES TO SAVE THE LEASE FROM
TERMINATION WHERE THE LEASE PROVIDED THE BEUS
GROUP WITH SUCH REMEDY.
In its Memorandum Decision of May 29, 1997, and subsequent
Judgment and Order of November 6, 1997, the trial court held that
"since the County has substantially complied with the provisions
of the agreement, requiring a forfeiture of the lease in this
case is a result that would violate principles of equity and

14

TR at

fairness."
355

(Judgment

331

(Memorandum

and Order,

Decision,

Add.2).

p.l,

Add.l);

TR at

The trial court concluded by

stating that "Cache County's payment of the past due rent eleven
days after notice was received, constitutes substantial
compliance and, therefore, precludes forfeiture of the lease."
TR at

334

(Memorandum

Decision,

p.4,

Add.l).

In reaching its conclusion, the trial court relied on Hous.
Auth. Of Salt Lake Citv v. Delgado, 914 P.2d 1163, 1165 (Utah
App. 1996), and U-Beva Mines v. Toledo Mining Company, 471 P.2d
867, 869 (Utah 1970), for the proposition that forfeiture of a
lease may be avoided where a commercial lessee has acted in
substantial compliance with such lease in good faith.
(Memorandum

Decision,

p.4,

Add.l).

TR at

334

The facts of these two cases

are easily distinguished from the matter presently before this
Court.
In U-Beva Mines, the Toledo Mining Company failed to pay
taxes of $95 for the year 1967.

Such failure was not harmful to

U-Beva Mines' interests because Toledo Mining paid such taxes
within the redemption period.
in its rental payments.

Toledo Mining was at least current

Cache County, however, materially

breached the Lease by its failure to pay rent of $500 per month
as agreed in Paragraph 2 of the Lease.

15

Cache County repeatedly

breached the Lease by failing to pay the monthly rentals from the
inception of the lease on June 21, 1994.
Cache County's breach is not immaterial or mere oversight as
was the case in U-Beva Mines.

Cache County has consistently

failed to pay the monthly rental and has only paid rent upon the
Beus Group's exercise of its termination rights under Paragraph
18 of the Lease.

Further, Cache County's failure to meet its

basic obligation of monthly rental payments was detrimental to
the Beus Group as it was the basis of the bargain reached in the
Lease agreement.

Cache County, as a commercial lessee, has

failed to substantially comply with the Lease by failing to make
any timely rental payments and is thus not entitled to invoke
such equitable principles.
The trial court also relied on Hous. Auth. Of Salt Lake City
v. Delgado, 914 P.2d 1163 (Utah App. 1996), which stands for the
proposition that a residential lessee may avoid forfeiture of a
lease if it is in substantial compliance with such lease.
The Delgado Court relied in part on the Second Restatement
of Property § 12.1, which states as follows:
(2) Except to the extent the parties to a lease
validly agree otherwise, if there is a breach of the
tenant's obligation to pay the rent reserved in the lease,
the landlord may:
(a) recover from the tenant the amount of the rent
that is due; and

16

(b) terminate the lease if the rent that is due is not
paid promptly after a demand on the tenant for the rent,
unless equitable considerations justify extending the time
for payment.
The facts of Delgado are again easily distinguished
from the present action.

The tenant in Delgado was a residential

lessee and not a commercial lessee as in the case before this
Court.

The residential lessee failed on one occasion to tender

the exact amount of rent due, being $.96 short.

Obviously, the

application of equitable principles is appropriate in such a case
where the mistake or default is so negligible.
When Cache County was granted a ten day period in which to
pay the rents that were due, it failed to do so in a timely
manner.

Cache County was not merely one day late, but failed to

cure the default for at least eleven days following its receipt
of written notice.

Cache County has been late every month with

rental payments since the inception of the Lease on June 21,
1994, and no other alleged facts justify the application of
equitable principles in this case.
There has been no substantial compliance with the Lease by
Cache County.

Thus, equitable principles cannot save the Lease

from termination.

The trial court committed error by applying

equitable principles to save the Lease from termination where the
Lease provided the Beus Group with such remedy to Cache County's
defaults.
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Ill
THE TRIAL COMMITTED ERROR IN RULING THAT THE BEUS
GROUP FAILED TO GIVE PROPER NOTICE TO PLACE CACHE
COUNTY IN UNLAWFUL DETAINER UNDER UTAH CODE ANN.
§ 78-36-3(1)(a).
In support of its Memorandum Decision of May 29, 1997, and
subsequent Judgment and Order of November 6, 1997, the trial
court relied on Utah Code Ann. § 78-36-3(1) (c) in holding that
Cache County was not in unlawful detainer as the Beus Group
failed to give Cache County the alternative to pay rent or
surrender the property.
Add.l);

TR at

355

TR at

(Judgment

333

(Memorandum

and Order,

Add.2).

Decision,

p.3,

Cache County,

however, was in unlawful detainer for failing to vacate the
premises after the Lease "expired" or was terminated under Utah
Code Ann. § 78-36-3(1) (a), on or before May 10, 1995.
Upon termination of the Lease, Cache County was in unlawful
detainer under Utah Code Ann. § 78-36-3(1) (a), which provides as
follows:
(1) A tenant of real property, for a term
less than life, is guilty of an unlawful detainer:
(a) when he continues in possession, in
person or by subtenant, of the property or
any part of it, after the expiration of the
specified term or period for which it is let
to him, which specified term or period,
whether established by express or implied
contract, or whether written or parol, shall
be terminated without notice at the
expiration of the specified term or period;
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To comply with the provisions of Utah's unlawful detainer
statute, Utah Code Ann. § 78-36-1 et seq. , the Beus Group sent
Cache County a May 10, 1995 letter giving Cache County notice to
quit the property. TR at

230

(May 10,

1995

letter,

Add.8).

The

Beus Group had previously sent proper notice to Cache County
regarding the expiration of the Lease under Paragraph 18 on April
3, 1995, and again on April 20, 1995.
letter,

Add.5);

TR at

228

(April

20,

TR at
1995

225

letter,

(April

3,

Add.6).

1995
No

further notice was required under Utah Code Ann. § 78-36-3(1) (a)
to place Cache County in unlawful detainer when it held-over past
the expiration of the Lease.
The trial court committed error in ruling that the Beus
Group failed to give proper notice to place Cache County in
unlawful detainer.

Pursuant to Utah Code Ann. § 78-36-3(1) (a),

Cache County remains guilty of an unlawful detainer.
IV
THE TRIAL COURT COMMITTED ERROR BY GRANTING CACHE
COUNTY'S MOTION FOR SUMMARY JUDGMENT DESPITE
GENUINE ISSUES OF MATERIAL FACT REMAINING AT
ISSUE.

In its Memorandum Decision of May 29, 1997, as ratified by
the Judgment and Order of November 6, 1997, the trial court held
that "general principles of equity demand that the consequences
imposed on a defaulting party resulting from a breach not be
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disproportionate to the damages suffered by the non-defaulting
party.

See Bellon

v.

Malnar,

808 P.2d 1089, 1096 (Utah 1991)

(forfeiture is inappropriate if "the forfeiture would be so
f

grossly excessive1 in relation to any realistic view of loss

. . . that would so shock the conscience that a court of equity
TR at

would refuse such forfeiture.")."
Decision,

p.4,

Add.l);

TR at

355

334

(Judgment

(Memorandum

and Order,

Add.2).

The trial court also stated that "Requiring the County to
forfeit its lease for such a trivial breach is a result that far
exceeds any damages suffered by the Beus Group and would be
contrary to fundamental principles of equity and fairness."

The

trial court, however, failed to cite which documents and facts it
relied on in making such a conclusion.
Decision,

p.4,

TR at

334

(Memorandum

Add.l).

At the hearing of this matter on April 21, 1997, the trial
court asked whether the consequences of Cache County's default
mattered.

Transcript

of Hearing,

p. 34,

In.11-14.

The only

supporting evidence as to adverse consequences of forfeiture was
submitted to the trial court following the hearing.

On or about

April 23, 1997, Cache County filed its Reply Memorandum
Supporting Plaintiff's Motion for Summary Judgment and Opposing
Defendant's Motion for Summary Judgment "solely to address one
point raised at oral argument: additional evidence of the
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damages, adverse consequences, and penalties a forfeiture will
likely bring."

TR at

312-13.

In support of its Reply, Cache

County attached a Rule 56(f) Affidavit citing certain settlement
discussions between Andrew M. Morse, counsel for Cache County,
and Leo Beus, Defendant and Appellant herein, which allegedly
revealed further evidence of adverse consequences of forfeiture.
TR at

316.
On or about April 25, 1991,

the Beus Group filed a Motion to

Strike Andrew M. Morse's Rule 56(f) Affidavit, as being untimely
filed and containing references to settlement discussions in
violation of Rule 408 of the Utah Rules of Evidence.

TR

318.

Cache County appropriately responded by filing its Withdrawal of
Memorandum and Affidavit on or about April 30, 1997.

TR at

325.

It is unclear to what extent the trial court relied on
Bellon v. Malnar, 808 P.2d 1089, 1096 (Utah 1991) in reaching its
decision.

It is clear, however, that genuine issues of material

fact remain unresolved as to the adverse consequences that Cache
County will suffer if the Lease is terminated in proportion to
the damages suffered by the Beus Group due to Cache County's
default.

Summary judgment is inappropriate where genuine issues

of material fact remain at issue.

See Bill Brown Realty, Inc. v.

Abbott, 562 P.2d 238, 240 (Utah 1977); Rule
Civil

Procedure.

56 Utah Rules

of

Accordingly, the trial court committed error by
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granting Cache County's motion for summary judgment despite
genuine issues of material fact remaining at issue.
V
THE BEUS GROUP SHOULD BE AWARDED ITS ATTORNEY FEES
AND COSTS ON APPEAL.
Paragraph 16 of the Lease provides that "The substantially
prevailing party in any litigation hereunder shall be entitled to
its reasonable attorney's fees and court costs, including
appeals, if any."

TR at

20

(Lease

Agreement,

p.9,

Add.3).

The

Beus Group was awarded attorney fees and costs by the trial court
in its Memorandum Decision of May 29, 1997.
(Memorandum

Decision,

TR at

334

p. 4, Add. 1) .

On or about June 10, 1997, Cache County filed a Motion to
Clarify Memorandum Decision claiming that the award of attorney
fees and costs to the Beus Group must be a clerical mistake.
at

337.

TR

On or about June 23, 1997, the Beus Group filed its

Memorandum in Opposition to Plaintiff's Motion to Clarify
Memorandum Decision.

TR at

340.

The trial court issued

its second Memorandum Decision on September 3, 1997, reaffirming
its prior decision regarding the parties' respective Motions for
Summary Judgment and the award of attorney fees and costs.
345.
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TR at

Pursuant to Paragraph 16 of the Lease, the Beus Group is
entitled to recover its reasonable attorney's fees and costs on
appeal.
CONCLUSION
For the reasons outlined above, the trial court erroneously
granted Cache County's Motion for Summary Judgment.

The trial

court should have held that the Lease was properly terminated by
the Beus Group, that equitable principles could not save the
Lease from termination, and that Cache County remained in
unlawful detainer.

The trial court's decision should be

reversed, thus granting the Beus Group's Motion for Summary
Judgment and allowing termination of the Lease, and the Beus
Group should be awarded its reasonable attorney's fees and costs
on appeal.
Dated this , ^ Q

day of June, 1998.
HILLYARD, ANDERSON & OLSEN, P.C.

BRIAN (J3, CANNELIj.
Attorney for Appellants

(original signature)
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Addendum 1

IN THE FIRST JUDICIAL DISTRICT COURT
IN AND FOR THE COUNTY OF CACHE, STATE OF UTAH

CACHE COUNTY, a body politic
Plaintiff,
MEMORANDUM DECISION
vs.
Case No. 950000081

LEO R. BEUS, ANNETTE BEUS,
MALCOLM C. YOUNG, ALICE H.
YOUNG, CHARLES M. YOUNG,
JOHN H. YOUNG, WILLIAM
HORSLEY, and SUSAN HORSLEY
("THE BEUS GROUP"),

!
Judge Gordon J. Low

Defendants.

THE ISSUE BEFORE THE COURT is whether Summary Judgment should be granted in
favor of the plaintiff, ("Cache County"), or the defendant, ("Beus Group"). Cache County contends
that its tender of payment for past rent one day after the ten day period allowed by the lease for
curing defaults constitutes substantial compliance and, therefore, equity should prevent forfeiture.
The Beus Group, on the other hand, asserts that Cache County was given ample warning concerning
the non-payment of rent and, therefore, the express provisions of the contract should be enforced
and the lease terminated. The Court has reviewed the parties' memoranda, considered the respective
arguments, and the relevant case law and accordingly rules as follows:
Cache County's Motion for Summary Judgment is granted and the Beus Group's motion-is
denied. The County's failure to cure its non-payment of rent a mere one day after the ten day period
provided in the contract is a trivial breach. Therefore, since the County has substantially complied
with the provisions of the agreement, requiring a forfeiture of the lease in this case is a result that
would violate principles of equity and fairness.
Factual Context
The Court understands the facts of the case to be substantially as follows: In 1977, Cache
County acquired Fproperty interests and rights-of-way on and leading to Mt. Pisgah for the purpose
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of constructing, operating, and accessing a telecommunications facility. The County invested
considerable sums in improvements to the site, including constructing a building on the mountain
top. In September 1986, the Beus Group purchased a substantial parcel of property in the vicinity
which it believed included the property being occupied by the County. In 1990, RSA 637 Cellular
Inc. ("Cellular One"), entered into a five year sublease with the County for the purpose of operating
its cellular telephone equipment. In that same year, the parties discovered that the property interests
acquired by the County were in conflict with the ownership interests of the Beus Group. A quite title
action was instituted in order to resolve the dispute. On May 2, 1994, the parties negotiated a
settlement whereby the County deeded the property it had been occupying and utilizing to the Beus
Group in exchange for a ten year lease at a rental rate of $500 per month, which was intended to be
substantially below market.1 This lease was duly executed by both parties on June 21,1994.
From July to November 1994, Cache County failed to make the requisite monthly rental
payments. In December 1994, at the same time the Beus Group was sending written notice
demanding payment, the County tendered a check covering the rental payments through the end of
1994. The County again defaulted in its payments to the Beus Group for the months of January to
April 1995. In response, on April 3, the Beus Group sent a letter to the County stating the following:
Pursuant to the Lease Agreement of June 21, 1994, by and between Leo R.
Beus, et al (The Beus Group) and Cache County, there have been no payments made
by Cache County since December 1994.
Pursuant to Paragraph 18 of the Lease Agreement, we exercise all rights
thereunder as set forth therein, including therightto terminate.
This letter was received by the County on April 10 at which time the County Executive made
a written request that the Cache County Auditor release $2,000 in funds to pay the full amount
owing. A check was issued for this amount, payable to the Beus Group, on April 20, and sent the
following day. The Beus Group refused the tender. On May 5, the County tendered an additional
$3,000 for rent payments for the balance of 1995. This tender was also rejected. Finally, in a letter
dated May 10,1995, the Beus Group, citing the County's failure to pay the past-due rent within ten

1

As an additional settlement term, the Beus Group allowed the County to honor its sublease with Cellular One.
The County and Cellular One subsequently entered into a ten year sublease at rates substantially below market value.

3

days of receiving notice, claimed that the lease was terminated and that the County was in unlawful
detainer.
Analysis
Unlawful Detainer
The Beus Group failed to give proper notice as required by § 78-36-3(1 )(c) and, therefore,
an action for unlawful detainer cannot be maintained. A tenant is guilty of unlawful detainer
whenever he or she
continues in possession [of the property], in person or by subtenant, after default in
the payment of any rent and after a notice in writing requiring in the alternative the
payment of the rent or the surrender of the detained premises, has remained
uncomplied with for a period of three days after service, which notice may be served
at any time after the rent becomes due.
Utah Code Ann. § 78-36-3(l)(c) (emphasis added). Utah courts have long held that the requirement
giving the defaulting tenant the alternative of paying the delinquent rent or surrendering the premises
must be strictly complied with in order to properly state a cause of action for unlawful detainer. See
Sovereen v. Meadows, 595 P.2d 852, 854 (Utah 1979) (unlawful detainer statute must be strictly
complied with before cause of action may be maintained). See also Hackford v. Snow, 657 P.2d
1271, 1276 (Utah 1982) ("The notice provision of the [Forcible Entry and Detainer] Act must be
strictly complied with."); Van Zyverden v. Farrar, 393 P.2d 468,470 (Utah 1964) ("It is uniformly
held that unlawful detainer statutes provide a severe remedy and must be strictly complied with
before the cause of action thereon may be maintained."); Perkins v. Spencer, 243 P.2d 446, 449
(Utah 1952) ("Unlawful detainer, being a summary procedure, the statute must be strictly complied
with in order to enforce the obligations imposed by it."). In the instant case, neither the April 3 nor
the May 10 letter sent by the Beus Group provided Cache County with the alternative to either pay
the rent due or quit the premises. Since the statute was not strictly complied with, the Beus Group
cannot maintain a cause of action for unlawful detainer.
Equity
Regardless of whether common law ejectment is presently a viable cause of action in Utah,
principles of equity will not permit a forfeiture under the facts of this case. In Utah, "[t]he
substantial compliance doctrine furthers [the policy against forfeitures] by allowing equity to
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intervene and rescue a lesseefromforfeiture of a lease when the lessee has substantially complied
with the lease in good faith." Housing Autk of Salt Lake City v. Delgado, 914 P.2d 1163, 1165
(Utah App. 1996). See also U-Beva Mines v. Toledo Mining Co., All P.2d 867, 869 (Utah 1970)
(substantial compliance with a contract will "purge an erstwhile default under a generally accepted
policy against forfeitures."). Moreover, general principles of equity demand that the consequences
imposed on a defaulting party resulting from a breach not be disproportionate to the damages
suffered by the non-defaulting party. See Bellon v. Malnar, 808 P.2d 1089, 1096 (Utah 1991)
(forfeiture is inappropriate if "the forfeiture would be so 'grossly excessive in relation to any realistic
view of loss . . . that it would so shock the conscience that a court of equity would refuse such
forfeiture."). The lease in the present case arosefroma dispute over land occupied by Cache County
but which the Beus Group contends it purchased in 1986. In exchange for Cache County's quitclaim
of its interest in the property, the parties entered into a ten year lease agreement with rental payments
of $500 per month—an amount substantially below the market rate. Although the County has been
less than diligent in making its rental payments, its tender, in good faith, of $2,000 to cover the
amount of default a mere one day after the ten day period required by the contract is at best a minor
technical violation of the lease agreement and constitutes substantial compliance. Requiring the
County to forfeit its lease for such a trivial breach is a result that far exceeds any damages suffered
by the Beus Group and would be contrary to fundamental principles of equity and fairness.
Conclusion
The Beus Group failed to give proper notice as required by § 78-36-3(l)(c) of the Utah Code
and, therefore, cannot maintain an action for unlawful detainer. However, even if proper notice had
been given, principles of equity and fairness will not permit the type of relief sought by the
defendant. Cache County's payment of the past due rent eleven days after notice was received,
rather than the ten days allowed by the lease, constitutes substantial compliance and, therefore,
precludes forfeiture of the lease.
The Court hereby grants Cache County's Motion for Summary Judgment and denies the
same for the Beus Group.
The Court further orders that Cache County pay all costs and reasonable attorneys' fees
incurred by the Beus Group in defending this action.

DATED this df*

day of May, 1997
BY THE COURT:

lge Gordon J.-Low
First Judicial District Court
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IN THE FIRST JUDICIAL DISTRICT COURT OF CACHE COUNTY
STATE OF UTAH
CACHE COUNTY, a body politic,
Plaintiff,

JUDGMENT AND ORDER

vs.
LEO R. BEUS, ANNETTE BEUS,
MALCOLM C. YOUNG, ALICE H.
YOUNG, CHARLES M. YOUNG,
JOHN H. YOUNG, WILLIAM
HORSLEY, and SUSAN HORSLEY
("THE BEUS GROUP"),

Civil No. 950000081 CV
Judge Gordon J. Low

Defendants.

In this matter Cross-motions for Summary Judgment were filed. The issues were fully
briefed, and lengthy oral argument was heard, with Andrew M. Morse, of Snow, Christensen &
Martineau appearing for plaintiff, Cache County, and Lyle W. Hillyard appearing for individual
defendants known as The Beus Group.
MICRO FILMfcD
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Having considered the arguments set forth in the Memorandum, and those given by
counsel, the Court, based upon those arguments, and for good cause appearing, GRANTS plaintiff
Cache County's Motion for Summary Judgment for the reasons set forth in the Memorandum
Decision dated May 29, 1997, and enters this Declaratory Judgment that the Lease Agreement of
June 21, 1994, remains in full force and effect. The Court also DENIES defendants The Beus
Group's Motion for Summary Judgment, also for the reasons set forth in the Court's Memorandum Decision dated May 29, 1997. The Court ORDERS that defendants' Counter Petition be
dismissed with prejudice and on the merits.
In addition, the Court ORDERS that the plaintiff pay the reasonable attorney fees and costs
incurred by the defendants, for the reasons set forth in the above-mentioned Memorandum
Decision, and for the reasons set forth in the Memorandum Decision dated September 3, 1997,
issued in response to the plaintiffs Motion to Clarify Memorandum Decision (of May 29, 1997).
The Court finds a reasonable fee to be $5,884.00, and reasonable costs to be $288.45, based upon
the Affidavit for Attorneys' Fees filed by Lyle W. Hillyard.
DATED this 6 ^ day of Octobef-, 1997.

Gordon J. Low, District Court Judge
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APPROVED:

HILLYARD, ANDERSON & OLSEN

SNOW, CHRISTENSEN & MARTINEAU

By

AAY^^CC^.
Andrew M. Morse
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Addendum 3

LEASE AGREEMENT
THIS LEASE AGREEMENT made and entered into as of the
day of June, 1994 by, between and among LEO R. BEUS, ANNETTE
BEUS, MALCOLM C. YOUNG, ALICE H. YOUNG, CHARLES M. YOUNG, JOHN H.
YOUNG, WILLIAM HORSLEY and SUSAN HORSLEY (hereinafter, "Beus
Group") and CACHE COUNTY, a body politic (hereinafter, "County").
RECITALS
A.

Commencing in 1977, County acquired certain real

property interests and rights-of-way on and leading to Mt.
Pisgah, a geological feature on the border between Cache and Box
Elder Counties, for the purpose of constructing, operating and
accessing a telecommunications site at that location.
B.

In September of 1986, the Beus Group purchased a

substantial parcel of property in the vicinity, believing that
they had also purchased the property which was being utilized and
occupied by the County,
C.

In 1990, it was discovered by both the County and the

Beus Group that a dispute over ownership of the property being
occupied and utilized by the County existed and a quiet title
action was filed in Box Elder County seeking to resolve the
dispute; said action being captioned Leo R. Beus, et al. v.
Promontory-Cache Development, et al., Civil No. 900000347, First
Judicial District Court in and for Box Elder County, State of
Utah.
D.

The court ruled on the title issues in the above

lawsuit and the ruling led to settlement discussions.

On May 2,

1994 the parties negotiated a settlement between them, one of the
requirements of which is that the County will deed the property
it has been utilizing and occupying on Mt. Pisgah to the Beus
Group and the Beus Group will in turn lease that property back to
the County for a period of ten (10) years and on the terms and
conditions hereinafter provided.
NOW, THEREFORE, in consideration of the covenants and
conditions hereinafter to be paid, kept and performed, the
parties agree as follows:
A.

Lease and Term.

The Beus Group hereby leases, lets and

demises to County the real property and right-of-way located in
Cache and Box Elder Counties, State of Utah, the property is more
particularly described on Exhibit "A" attached hereto and by this
reference made a part hereof (the "Property"), the right of way
is more particularly described on Exhibit "B" attached hereto and
by this reference made a part hereof (the "Right of Way").*

In

addition to the legal descriptions set forth on Exhibits "A" and
"B", two maps which are attached hereto as Exhibit "C" and by
this reference made a part hereof, graphically depict the
property (map 1) and the right of way (map 2) which are intended
to be leased, utilized and occupied by the County.

In the event

of any errors in the metes and bounds description or gaps in the
description or other technical errors, it is hereby memorialized
that it is the intent of the parties that County be entitled to
use the parcel and right of way graphically depicted, the same
being what are currently utilized by the County as its
-2*Additional leased property described in Exhibit "D" attached.

telecommunications site and right of way.

The term shall be ten

years, subject to the provisions contained in paragraph 3.
2.

Rental.

The County shall pay to the Beus Group as

rental for the Property the sum of $500 per month.

Said amount

shall be adjusted annually, up or down, based on the Consumer
Price Index prepared by the U.S. Department of Labor and adjusted
for rural areas in the Western United States, similar to the
locale in which the Property is located.
3.

Holdover/Notice of Termination.

The Beus Group agrees

to give County three (3) years' advance written notice of its
intention to terminate the lease at the end of the term provided
above.

If such notice is not given within the period three years

prior to the end of said 10-year term, the County shall be
entitled to holdover on the same terms and conditions as provided
herein until three years from the day notice is given.
4.

Use.

The Beus Group understands that the County has

subleased a portion of the Property to RSA 673 Cellular, Inc.
which operates a cellular telephone communications repeater and
transmission facility on the Property.

Lessor expressly grants

the County permission to sublease the Property to RSA 673
Cellular, Inc.

County also operates television translator

equipment at the same site.
that such use shall continue.

It is the intention of the parties
The County shall not have the

right to expand the number of television stations translating
from the site beyond its present number without the prior written
consent of Lessor.

In addition, the Beus Group reserves the
-3-

right to lease a portion of the Property described herein to
others including but not limited to US West Communications for
the purpose of establishing a cellular communication repeater and
transmission facility thereon.

Lessee agrees to reasonably

cooperate to accommodate additional users on the Property.

US

West shall have the right to use a 2.5 X 8 foot space in the
building.

The right of the Beus Group to do so shall in no way

interfere with the current use being made of the Property by
County and its sublessee, RSA 673 Cellular, Inc.

In addition,

the Beus Group shall provide in any lease it makes with US West
Communications for use of the Property that the County and its
Lessee RSA 673 Cellular, Inc. shall have the right to share the
use of any tower transmitter that is especially designed with
springs or other specialty equipment engineered to protect
against the disruption of transmitter equipment by mining or
seismic activities.
5.

Equipment.

Lessee shall be solely responsible for the

installation, maintenance and repair of its equipment on Lessor's
Site.
6.

Quiet Enjoyment and Non-Disturbance.

The Beus Group

intends to lease and/or sell some of the surrounding property to
a mining company for the purpose of exploring for and mining
limestone and other valuable minerals.

Should the Beus Group be

successful in doing so, there will likely be mining activities in
the vicinity.

The parties agree that they shall each endeavor to

accommodate the other's use of the properties as much as
-4-

possible. However, the Beus Group acknowledges that County, their
sublessee RSA 673 Cellular, Inc. and the Beus Group's proposed
lessee, US West Communications cannot have their service
disrupted as they are required to provide the same on a 365-day
per year, 24-hour per day basis. Accordingly, it is mutually
agreed that the use to which the Beus Group will make of its
surrounding property shall not be such as to prevent or disrupt
the use being made of the property by the County, its sublessee
RSA 673 Cellular, Inc., or US West Communications as potential
lessee of the Beus Group.

The Beus Group or its assigns plan to

blast to Richter Scale of 3.5.

It is agreed that the blasting

and associated activities shall not cause substantial
interference with the Lessee's or its sublessee's use.

In the

event the Lessee or its sublessee believe that blasting has
caused substantial interference, it shall submit evidence thereof
to the Beus Group or its assigns.

If the Beus Group or its

assigns is satisfied that the submitted evidence demonstrates
that blasting has caused substantial interference, it shall take
reasonable steps to modify the blasting to eliminate the
substantial interference.

If the Beus Group or its assigns is

not satisfied that blasting has caused substantial interference,
then it and the Lessee or its sublessee shall submit the issue to
mediation under the rules of the American Arbitration Association
("AAA").

If the mediation is unsuccessful, the parties shall

then submit the issue to binding arbitration under the rules of
the AAA.

On the first complaint of substantial interference
-5-

concerning blasting at or below 3.5 on the Richter Scale that
goes to arbitration, each party shall bear its own costs and
attorney fees if there is a finding of substantial interference;
if there is a finding of no substantial interference, the
complaining party shall pay the fees and costs of the Beus Group
or its assigns.

On the first complaint of substantial

interference arising from blasting at or below 3.5 on the Richter
Scale that goes to arbitration, the Beus Group or its assigns
shall not be liable for damages caused by such substantial
interference.

On any subsequent complaint of substantial

interference arising from blasting at or below 3.5 on the Richter
Scale that goes to arbitration, the prevailing party shall
recover its fees from the losing party, and the Beus Group or its
assigns shall be liable for damages, if any.
On any complaint of substantial interference arising from
blasting above 3.5 on the Richter Scale that goes to arbitration
the prevailing party shall recover its fees and costs from the
losing party, and the Beus Group or its assigns shall be liable
for damages, if any. All AAA costs of any mediation or
arbitration, prior to such a finding of substantial interference,
shall be the responsibility of the Lessee or its sublessee,
whichever is the complaining party.
7.

No Subletting or Assignment.

County agrees that it

shall not sublet any portion of the Property during the term
hereof, except for the existing lease between County and RSA 673

-6-

Cellular, Inc., which will be amended to be consistent with the
terms hereof.
8.

Removal of Equipment.

County shall at its expense, and

without damage to the Property or to other equipment located
thereon, remove its equipment, including antennas, at or prior to
the end of the term of this Agreement.

County agrees to

indemnify and defend the Beus Group against and hold the Beus
Group harmless from any and all claims arising in any way out of
the installation, use, maintenance, repair or removal of County's
equipment, except for claims arising from the negligence or
intentional acts of the Beus Group, its agents, employees and/or
contractors.
9.

Access.

Lessor shall provide an unimproved access, as

is being presently used.
of Lessee.

Maintenance shall be the responsibility

Lessee and its sub-lessee, RSA 673 Cellular, shall

have the right to use the right-of-way, described in paragraph 1
above, and have access to the site twenty-four hours a day, each
day of the year, for the term of this Lease.
10.

Electrical Power and Lighting.

Lessor agrees to do

nothing to interfere with the electrical power now being provided
at the Site.
Site.

Lessee may install an emergency generator at the

Lessee may increase the electrical power at its own

expense.

Lessee acknowledges and agrees that others such as U.S.

West will be using electrical power and Lessee agrees to
reasonable cooperate with said usage.

-7-

11.

Taxes.

In the event that real or personal property

taxes attributable to Lessee's equipment or directly attributable
to Lessee's use or rental of site are assessed or changed, then
Lessee shall pay that part of the said taxes attributable to said
equipment directly to taxing authority.
12.

Governmental Approvals.

It shall be the sole

responsibility of Lessee to apply for and obtain all governmental
approvals necessary to Lessee's use.
13.

Force Majeure.

The parties shall not be liable to each

other for any loss or damage to the Site or equipment due to
fire, other casualty, the state of repair of the Site, the
bursting or leakage of any water, gas, sewer or steam pipes, or
theft or any other act or neglect of any third person.

If the

Site is destroyed or damaged so as, in lessee's judgment, to
hinder the effective use of the Site, Lessee may elect to
terminate this Lease as of the date of the damage or destruction
by so notifying the Lessor no more than 45 days following the
date of damage.

In such event, all rights and obligations of the

parties shall cease as of the date of the damage or destruction.
14.

Insurance.

Lessee shall at all times during the term

of this Agreement at its expense maintain a policy or policies of
casualty and comprehensive general liability insurance, with
premiums thereon fully paid in advance in an amount not less than
$500,000, issued by and binding upon a solvent insurance company
insuring all of lessee's equipment and covering acts and
omissions of Lessee.

Said policy or policies shall name lessor
-8-

as co-insured.

Lessee shall provide Lessor a certificate of

insurance for such policy or policies within ten (10) days
following the execution of this Lease. Neither party shall be
liable to the other (or to the other's successors or assigns) for
any loss or damage caused by fire or any of the risks enumerated
in the above referenced policies, and, in the event of such loss,
neither party's insurance company shall have a subrogated claim
against the other.
15.

Termination:

Except as otherwise provided herein, this

Lease may be terminated without any penalty or further liability,
on 30 days written notice as follows:

(a) by Lessee if it is

unable to obtain or maintain any license, permit or other
governmental approval necessary to the construction and/or
operation of the facilities; or (b) by Lessee if the site is or
becomes unacceptable under Lessee's design or engineering
specifications for its facilities or the communications system to
which the facilities belong.
16.

Attorneys' Fees.

The substantially prevailing party in

any litigation hereunder shall be entitled to its reasonable
attorney's fees and court costs, including appeals, if any.
17.

Modification.

This Agreement shall not be altered,

changed or amended except by an instrument in writing executed by
all parties.
18.

Default. In the event County fails to pay any rent, or

any other sum due hereunder within ten (10) days of written
notice from the Beus Group, or if default shall be made in the
-9-

performance of any other terms of this Agreement, and shall
continue for a period of ten (10) days after written notice of
such default from the non-defaulting party, then that party shall
have the right to terminate this Agreement without prejudice to
any of its rights at law, in equity, or pursuant to any other
provision hereof.
19.

Notices. Any notices provided for or permitted in this

Agreement shall be made by United States Mail, postage prepaid,
or by delivering the same in person, as follows:
Lessor:
The Beus Group
c/o Leo R. Beus, Esq.
BEUS, GILBERT & MORRILL
3200 North Central Avenue, Suite 1000
Phoenix, Arizona 85012-2417
Lessee:
Seth Allen
County Executive
120 North 100 West
Logan, Utah 84321
Copy to:
Gary 0. McKean, Esq.
Cache County Attorney
110 North 100 West
Logan, Utah 84321
20.

Binding Effect.

Except as otherwise set forth in this

Agreement, this Agreement shall be binding upon and shall inure
to the benefit of the Beus Group, County and their respective
successors and assigns.
21.

Entire Agreement.

This Agreement constitutes the

entire agreement and understanding of the parties, and supersedes
-10-

all offers, negotiations and other agreements.

There are no

representations or understandings of any kind not set forth
herein.
22.

Recording Memorandum.

County may record a memorandum

of this Lease Agreement in the Offices of the County Recorders of
Cache and Box Elder Counties for the purpose of giving
constructive notice of the existence of this Lease Agreement.
23.

Counterparts.

in counterparts.

This Lease will be signed by the parties

The parties agree that they will accept

facsimile copies of signed counterparts in lieu of original
copies for two weeks from the date hereof until original copies
of the counterparts are received by County.

LEO R. BEUS
STATE OF UTAH
SS

COUNTY OF SALT LAKE
On the 21st day of
_, 1994, personally
June
appeared before me Leo R. Beus who duly acknowledged to me that
he has read the foregoing document* and signedXbfc same.
NOTARY J&JBLtC

My Commission Expires

Residing in

Salt Lalce Citv. Utah
NOTARY PUBLIC
MargoD.Colegrove

September 19, 1994

10 Exchange Place
Salt L?ve City. Utah 84111
My Commission Expires
September 19 1994

STATE OF UTAH
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p^ I^JU Afjy u^f*~uf~
ANNETTE BEUS
STATE OF

UTAH

COUNTY OF

SALT LAKE

SS

)

1994, personally
On the 21st
day of
June
appeared before me Annette Beus who duly acknowledged to me that
she has read the foregoing document and signed the same,

My Commission Expires:
September 19, 1994

MALCOLM
STATE OF TTTAW
SS

COUNTY OF SALT T.ATCT?

1994, personally
On t h e 2 1 s t day of
June
appeared before me Malcolm C. Young who duly acknowledged to me
that he has read the foregoing document and signed the same.

My Commission Expires:

NOTARY HffBLIC
Residing in Salt Lake City. Utah
NOTARY PUBLIC
Mcrgo D. Colegrove

September 19. 1994

10 Excnange Place
Salt L?ke City. Utah 84111
My Commission Expires
September 19.1994

STATE OF UTAH
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ALICE H: YOUNG
STATE OF

UTAH
SS

COUNTY OF SALT LAKE
1994, personally
On the 21st day of
June
appeared before me Alice H. Young who duly acknowledged to me
that she has read the foregoing document and signed the same.

My Commission Expires:
September 19, 1994

CHARLES M. YOUNG
STATE OF

jL u^ A^ ^

UTAH

COUNTY OF SALT LAKE

^ t

ss.

On the 21st day of
1994, personally
June
appeared before me Charles M. Young who duly acknowledged to me
that he has read the foregoing document and signed the same.

NOTARY P
Residi
My Commission Expires:

LIC

A
eJHr
NOTARY

MargoD.Colegrove
^0 Exchange Place

September 19, 1994

Salt L?ke City. Utah 84111
My Commission Expires

September 19.1994

STATE OF UTAH
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Ut»h

L tt*5 4 ^ ^CJ~
JOHN H. YOUNG
STATE OF

UTAH
SS.

COUNTY OF SALT LAKE
1994, personally
On the 21st day of
June
appeared before me John H. Young who duly acknowledged to me that
he has read the foregoing document and signed the same.

z*/
„ .,/TARYPUBLIC

My Commission Expires:

Utah

10 Exchange Place
Salt L?«<e City. Utah 84111
My Commission Expires
Septembers 1994

September 19, 1994

TATE OF UTAH

WILLIAM HORSLEY
STATE OF

UTAH
SS.

COUNTY OF SALT LAKE
On the 21st day of
1994, personally
June
appeared before me William Horsley who duly acknowledged to me
that he has read the foregoing document and signed the same.

s^^Bak^nftWr

My Commission Expires:

Utah

Margo D. Colegrove
10 Exchange Place
Salt L?ke City. Utah 84111
My Commission Expires
September 19.1994

September 19r 1994

STATE OF UTAH
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nc

SUSAN HORSLEY
STATE OF

UTAH

COUNTY OF

SALT LAKE

Al tos rcvkj Cyt^Uujf.

SS

)

1994,
personally
On the 21st day of
June
appeared before me Susan Horsley who duly acknowledged to me that
she has read the foregoing document and signed the same,

SaltNQ3sfll^tg^¥C ufc a h
Margo D. Colegrove

My Commission E x p i r e s :
September 1 9 ,

10 Exchange Place
Salt L?ke City. Utah 84111
My Commission Expires
September 19.1994

1994

STATE OF UTAH

CACHE COUNTY

rxn

By

STATE OF

ufrsj

COUNTY OF

CfCt/tT

Its

U0Y)

Cov*sn\ j&ertsmvG-

SS

)

On t h e
/£& day of
-JLttf
a p p e a r e d b e f o r e me
/*, I/A/*T L2>no<^

to me that he/she is authorized to act
County, and that he/she has read th
signed the same on its behalf.

My Commission Expires

1994, personally
_, who duly acknowledged,
and in behalf of Cache
going document and

mi AM HJZUC.oSTATccf UTAH

2691 NORTH 1230 L \ C T
NORTH LOGAN, UT G4321

COMM. EXP. N0V.-28-97
26\AMM\l4143.006\L«ase.agr
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I, ROBERT BYRON JONES, DO HEREBY CERTIFY THAT I AM A REGISTERED LAND
SURVEYOR, AND THAT I HOLD LICENSE NO. 1525, AS PRESCRIBED BY THE
LAWS OF THE STATE OF UTAH, AND I HAVE SUPERVISED A SURVEY AS SHOWN,
IN ORDER TO PERFECT THE CORRECTED PARCEL DESCRIPTION SHOWN HEREON.

PARCEL DESCRIPTION:
BEGINNING AT A POINT WHICH IS NORTH 1851.86 FEET AND EAST 3615.21
FEET FROM THE SOUTHEAST CORNER OF SECTION 4, TOWNSHIP 9 NORTH ,
RANGE 1 WEST, SALT LAKE BASE AND MERIDIAN: THENCE SOUTH 46*10'51"
EAST 120.00 FEET; THENCE SOUTH 43*49'09" WEST 200.00 FEET; THENCE
SOUTH 46*10'51" EAST 97.33 FEET; THENCE SOUTH 43*49'09" WEST
90.00 FEET; THENCE NORTH 46*10'51" WEST 217.33 FEET; THENCE NORTH
43*49'09" EAST 290.00 FEET TO THE POINT OF BEGINNING. CONTAINS
43,560 SQUARE FEET OR 1.00 ACRE.

SURVEY DATE
PLAT DATE

*/£,***S
/P/A*/

/99J

2? /9<?C

ROBERT fiYRON' JONES
UTAH LAND-PURVEYOR
LICENSE NO. 1525

TOGETHER WITH A RIGHT-OF-WAY FOR INGRESS AND EGRESS TO THE ABOVE
DESCRIBED PROPERTY. 1 ROD ON EACH SIDE OF THE FOLLOWING DESCRIBED
CENTERUNE.
BEGINNING AT A POINT WHICH IS NORTH 1104.38 FEET AND WEST 713.52
FEET FROM THE EAST QUARTER CORNER OF SECTION 4. TOWNSHIP 9 NORTH.
RANGE 1 WEST. SALT LAKE BASE AND MERIDIAN: THENCE SOUTH 83*37*42"
EAST 36.98 FEET; THENCE NORTH 33*27*21" EAST 263.89 FEET; THENCE
NORTH 73*00*16" EAST 131.65 FEET: THENCE NORTH 43*04*23" EAST
46.46 FEET; THENCE NORTH 78*21*16" EAST 227.11 FEET; THENCE SOUTH
88*24*53" EAST 337.34 FEET; THENCE NORTH 73*58*48" EAST 193.47
FEET; THENCE NORTH 65*15*48" EAST 122.57 FEET; THENCE NORTH
77*43*38" EAST 111.54 FEET; THENCE NORTH 23*33*07" EAST 131.09
FEET; THENCE NORTH 47*56*38" EAST 50.15 FEET; THENCE NORTH
16*37'38" EAST 40.81 FEET; THENCE NORTH 27*33*27" WEST 91.26
FEET; THENCE NORTH 19*51*32" EAST 223.36 FEET; THENCE NORTH
31*18*32" EAST 285.77 FEET; THENCE NORTH 45*51*01" EAST 107.13
FEET; THENCE NORTH 80*24'32" EAST 374.35 FEET; THENCE NORTH
78*35*38" EAST 165.29 FEET; THENCE SOUTH 85*19*45" EAST 270.28
FEET; THENCE SOUTH 81*49*47" EAST 247.35 FEET; THENCE SOUTH
68*55*08" EAST 125.74 FEET; THENCE NORTH 80*54*36" EAST 90.90
FEET; THENCE SOUTH 62*39*47" EAST 299.24 FEET; THENCE SOUTH
49*14*11" EAST 262.95 FEET; THENCE SOUTH 62*13*29" EAST 133.94
FEET; THENCE SOUTH 65*39*28" EAST 482.11 FEET; THENCE SOUTH
80*28*25" EAST 129.05 FEET; THENCE SOUTH 56*11*36" EAST 139.53
FEET TO THE END POINT OF SAID RIGHT-OF-WAY SAID END POINT BEING;
NORTH 1698.20 FEET AND EAST 3470.99 FEET FROM SAID EAST OUARTER
CORNER OF SECTION 4.

r

FOUNO REBAR

CORNER NOT SET

FOUND REBAR

CORNER NOT SET

CAST 1 / 4 CORNER
SECTION 4 TftN
R1W
SALT LAKE BASE ANO M E R I O I A N

i

MON
NOTE
THE BEARINC BASE TOR THIS
SURVEY WAS A SOLAR OBSERVATION
TAKEN FROM THE EAST 1/4 CORNER Of
SECTION 4 T 9 N
R1W S L B
* M

CORNER NOT SE

COUNTY UNE WAS ESTABLISHED ON THE
GROUND BY THE CACHE COUNTY * BOX
ELDER COUNTY SURVIVORS

EXHIBIT "C"
MAP 1

r>a

s&*

1
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LINE
LI
L2
L3
L4
L5
L6
L7
L8
L9
L10
L11
L12
L13
L14
L15
L16
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1

DIRECTION
|
S 62*13*29" E
S 68*55*08" E
N 80*54'36" E
S 80*28*25" E
S 56*11*36" E
N 45*51'01" E
N 16*37*38" E
N 65*15'48" E
N 77*43*38" E
N 73*58*48" E
N 23*33*07" E
N 4756*38" E
N 27*33*27" W
N 43*04*23" E
N 73*00*16" E
S 83*37*42" E
N 78*35*38" E

N 90-00'00" W

DISTANCE
133.94'
125.74*
90.90'
129.05*
139.53*
107.13*
40.81*
122.57*
111.54*
193.47*
131.09*
50.15*
91.26*
46.46'
131.65*
36.98*
165.29*

1

I

The parties agree that the land leased to the County shall
also include the antenna site, which is approximately fifteen
feet by fifteen feet, and located approximately 500 feet
northwest and adjacent to the east edge of the right of way
described in paragraph 1.

EXHIBIT "Dw

S^T BY-

6-13-94 ; 3'-57PM ;

SC&M l

c

*RM-<

B01.353 1735;* 3/ 3

SPECIAL AND LIMITED POWER OF ATTORNEY
KNOW ALL MEN BY THESE PRESENTS;
That I, AnnPt-f-g Bens
, of P h o e n i x
, State of A r i z o n a m
appoint Leo R. Beus, Esq., of Maricopa
County, State of . A r i z o n a
9 %$ m y
true and lawful Attorney, for me and in my name, to negotiate and execute any and all
agreements, leases, deeds, releases, approvals and other documents necessary or proper in his
sole judgment, iu order to fully effecluate Lhe settlement agreement reached between me and
Cache County, a governmental entity, as more fully set forth in that certain tentative Agreement,
dated tf*4** ft f f **f
together
with any amendments and modifications thereto, and
to take all action of whatever nature in order to carry out the terms of said Agreement I further
ratify and confirm all that I^o R. Beus, Esq,, my Attorney, shall lawfully do or cause to be
done by virtue of the power granted herein.
IN WITNESS WHEREOF, 1 have hereunto set my hand and seal the 13
Jnnp
>1994.

day of

C^^UJJ^L
'Annette Beus
STATE OF a r i ^

a

COUNTY OF M a r i c o p a

)
: ss.
)

On the 13
day of
June
r 1994, personally appeared before me
Annette Beus
, the signer of the within instrument, who duly acknowledged
to mc that s/he executed the same.
In witness whereof, I have hereunto set my hand and affixed my seal the day and year
in this certificate first above written.

My commission expires:
3-8-96

26\ALl\!4l43.00ffVf*»«r>A

SENT BY:

_6-13-34 ; 3:57PM- ;

SC4M LAK FIRM-

801 359.1735;*.3/ 3

SPECIAL AND LIMITED POWER OF ATTORNEY

KNOW ALL MEN BY THESE PRESENTS:
That I, Malcolm C. Young

%

of

Brigham City

State of

Utah

appoint Leo R. Beus, Esq., of Maricopa
County. State of Arizona
t as m y
true and lawful Attorney, for me and in my name, to negotiate and execute any and all
agreements, leases, deeds, releases, approvals and other documents necessary or proper in his
sole judgment, in order to fully effectuate the settlement agreement reached between me and
Cache County, a governmental entity, as more fully set forth in that certain tentative Agreement,
dated
GJUA*~ ( 5 M4*(
together with any amendments and modifications thereto, and
to take all action of whatever nature in order to carry out the terms of said Agreement. I further
ratify and confirm all that I>eo R. Beus, Esq., my Attorney, shall lawfully do or cause to be
done by virtue of the power granted herein.
IN WITNESS WHEREOF, I have hereunto set my hand and seaJ the
, 1994.

13th

day of

June

STATE OF

Utah

)
: ss.

COUNTY OF

Salt Lake

)

June
On the 1 3 t h
day of
, 1994, personally appeared before me
Malcolm c. Young
^ fl^ s ig n c r 0 f the within instrument, who duly acknowledged
to me that s/he executed the same.

In witness whereof, 1 have hereunto set my hand and affixed my seal the day and year
in this certificate first above written.
MICHELLE R. MURPHY

•

50 WEST BROADWAY #60
I
SALT LAKE CITY, UT 84101
•
MyComn»sk»Expir88APR.28t1998 I
State of Utah
J

, 4/llfatMr &.

flpii % m
2a\AU.\14t43.0O6\p<w,rirt

2^

m BY:

6-13-34 ; 3:57PM

S(M LA^FIRM-

801 353.1735;# 3/ 3

SPECIAL AND LIMITED POWER OF ATTORNEY
KNOW ALL MEN BY THESE PRESENTS:

ULL

.of

That I, _Ql±£.

£ c _ . State of.
County, State of / I n a ^ v t * ^
as my
appoint Leo R. Beus, Esqq.. of fltdv*«ft*~
true and lawful Attorney, for me and in my name, to negotiate and execute any and all
agreements, leases, deeds, releases, approvals and other documents necessary or proper in his
sole judgment, in order to fully effectuate Ihe settlement agreement reached between me and
Cache County, a governmental entity, as more fully set forth in that certain tentative Agreement,
dated / 3 Juvs:
*f' */
together with any amendments and modifications thereto, and
to take all action of whatever nature in order to carry out the terms of said Agreement. I further
ratify and confirm all that I>eo R. Beus, Esq., my Attorney, shall lawfully do or cause to be
done by virtue of the power granted herein.
IN WITNESS WHEREOF, I have hereunto set my hand and seal the
QttVLf
> 1994-

# ^ > -

STATE OF

UhA

COUNTY OF

*

/ 3

day of

l/Lc^,

f

)

ss.
)

On the

day of,
, 1994, personally appeared before me
X*=**s~
&.<>.*• M.
., the signer of the within instrument, who duly acknowledged
yexecut^d the same.
to me that s/he,
In witness whereof, I have hereunto set my hand and affixed my seal the day and year
in this certificate first above written.
M M M M H H M I M

HPAULOPMI
MyCommMortB***
Aprt21.WS

My commission expires:

26VAUAM143 (XXi\po<*.r*t

SC&M UT

"fi-13-94 ; 3:57PM

SENT BY:

I »M—

801 359 1735;# 3/ 3

SPECIAL AND LIMITED POWER OF ATTORNEY

KNOW ALL MEN BY THESE PRESENTS:

That \AfHc<U,£S

nf

j/ffun/^i

fto

(>#+»«-

. State of MT&if

,

appoint Leo R. Beus. Esq.. of
fai&Cof*County, State of Jh* i ^ x A as my
true and lawful Attorney, for me and in my name, to negotiate and execute any and all
agreements, leases, deeds, releases, approvals and other documents necessary or proper in his
sole judgment, in order to fully effectuate the settlement agreement reached between me and
Cache County, a governmental entity, as more fully set forth in that certain tentative Agreement,
dated / j> *$4*J, f </
together
with any amendments and modifications thereto, and
to take all action of whatever nature in order to carry out the terms of said Agreement. I further
ratify and confirm all mat Ieo R. Beus, Esq., my Attorney, shall lawfully do or cause to be
done by virtue of the power granted herein.
IN WITNESS WHEREOF, I have hereunto set my hand and seal the
1994.

/ 3 ^

day of

^A^L W.
STATE OF

U4A

COUNTY OF
„\

&*&L

On the

SS.

4T

/ 3 r k dav of

A

_, 1994, personally appeared before me
signer of the within instrument, who duly acknowledged

to me that s/he executed the same.
In witness whereof, I have hereunto set my hand and affixed my seal the day and year
in this certificate first above written.
HPAULODME
NoratyAtfc
StWiOFWAJ*
My CofTvniulon Q 0 T M
April 21.1995
15S100W.M3hamC*.Ur«0J

My commission expires:

•2/ Ap*- fsT
26\ALL\MM3.0(Xi\pow»rftft

6-13-94 ; 3:57PM

NT BY:

SCm LAW FIRM-

801 359 1.735; #.3/. 3.

SPECIAL AND LIMITED POWER OF ATTORNEY
KNOW ALL MEN BY THESE PRESENTS:
That I, J o L
ti.Yotmft
of &<TX 9 U/>/? . State of ifj^
appoint Leo R. Beus. Esq.. of
'JUanum^c^ County, State of Am*%t+—
as my
true and lawful Attorney, for me and in my name, to negotiate and execute any and all
agreements, leases, deeds, releases, approvals and other documents necessary or proper in his
sole judgment, in order to fully effectuate the settlement agreement reached between me and
Cache County, a governmental entity, as more fully set forth in that certain tentative Agreement,
dated
vJ if h/& tf V^ together with any amendments and modifications thereto, and
to take all action of whatever nature in order to carry out the terms of said Agreement. I further
ratify and confirm all that I^o R. Beus, Esq., my Attorney, shall lawfully do or cause to be
done by virtue of the power granted herein.
IN WITNESS WHEREOF, I have hereunto set my hand and seal the
JiMrie
, 1994.

STATE OF

Uik

COUNTY OF /-Vk&QrtS-

^aa

1%

day of

<Uto
>

)

ss.

) l ^

day of
iSt+U
, 1994, personally appeared before me
, the signer of the within instrument, who duly acknowledged
to mc that s/he fifxecuted/tl
the same.
In witness whereof, I have hereunto stt my hand and affixed my seal the day and year
in this certificate first above written.
mMM^M

HPAULOfiME
SMTEOFtflAH
MyConvniMDft&dnw
Aprf2t.1996
ttii«>w.»wwwiC»r.ur*>a

My commission expires:

2o\ALL\J4M3.0(X»\pow»a

6-13-94 ; 3:57PM

SENT BY:

801 359 1735;#.3/ 3

SC&M LAW FIRiM-

SPECIAL AND LIMITED POWER OF ATTORNEY

KNOW ALL M E N BY THESE PRESENTS:
That I,
William W. Horsley
State of. A r i z o n a
Of P h o e n i x
appoint Leo R. Beus, Esq., of Maricopa
County, State of, Arizona
, as my
true and lawful Attorney, for me and in my name, to negotiate and execute any and all
agreements, leases, deeds, releases, approvals and other documents necessary or proper in his
sole judgment, in order to fully effectuate the settlement agreement reached between me and
Cache County, a governmental entity, as more fully set forth in that certain tentative Agreement,
dated
LJJUV%*~ fo f1f<f
together with any amendments and modifications thereto, and
to take all action of whatever nature in order to carry out the terms of said Agreement. I further
ratify and confirm all that I ^ o R. Beus, Esq., my Attorney, shall lawfully do or cause to be
done by virtue of the power granted herein.
IN WITNESS WHEREOF, I have hereunto set my hand and seal the
June
, 1994.

AJJIU^MI.
STATE O F

Utah

COUNTY O F

S a l t Lake

13 t h

day of

4(kA,

SS.

On the

13th

^y

)
0f

June
, 1994, personally appeared before me
William W. Horsley
_f the signer of the within instrument, who duly acknowledged
to me that s/he executed the same.
In witness whereof, 1 have hereunto set my hand and affixed my seal the day and year
in this certificate first above written.
NOTARY PUBLIC

MICHELLE R. MURPHY

1I

60 WEST BROADWAY #60
SALT LAKE CITY, UT 84101
My Commission Expir*APfl28f 1998
StatoofUtah

•
I
'
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M Y commission exotres:
April 28,

1998
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801 353 1735;* Zf 3

SPECIAL AND LIMITED POWER OF ATTORNEY
KNOW ALL MEN BY THESE PRESENTS:
That I,
sn«»n irnr^uy
of ^ ^ ^
, State of Arizona 9
appoint Leo R. Beus, Esq., of MaHrnpA
County. State o f — a r i r o n a
> M my
true and lawful Attorney, for me and in my name, to negotiate and execute any and all
agreements, leases, deeds, releases, approvals and other documents necessary or proper in his
sole judgment, in order to fully effectuate the seulement agreement reached between me and
Cache County, a governmental entity, as more fully set forth in that certain tentative Agreement,
dated
_ , together with any amendments and modifications thereto, and
to take all action of whatever nature in order to carry out the terms of said Agreement. I further
ratify and confirm all that I^o R. Beus, Esq., my Attorney, shall lawfully do or cause to be
done by virtue of the power granted herein.
IN WITNESS WHEREOF, I have hereunto set my hand and seal the
June
1994.

iw,

day of

'•"^ //yArfa/s*
STATEOF

)

utah

: ss.

COUNTY OF

S a l t Lake

^

13th
June
On the
d*v of
, 1994, personally appeared before me
J
an egaj.
^ ^ signer of the within instrument, who duly acknowledged
to me that s/he executed the same.

In witness whereof, I have hereunto set my hand and affixed my seal the day and year
in this certificate first above written.
N0TARYPU8UC

m

MICHELLE R. MURPHY 1
60 WEST BROADWAY #60
|
SALT LAKE CTTY.UTWIOI
•
My Commit ExpmAPR.28.t9K I
Stated Utah
J

April 28, 199g

26\ALL\HU3.0(Xi\pflw»nct
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Addendum 4

L a r r y E. JoneP-v#1745
HILLYARD, ANDER^N & OLSEN

EXH^.IT »B"

APR 07 7997

A PROFESSIONAL CORPORATION

ATTORNEYS AT

LAW

175 EAST FIRST NORTH
LOGAN. UTAH

84321

TELEPHONE ( 8 0 ! ) 7 5 2 - 2 6 1 0

IN THE FIRST JUDICIAL DISTRICT COURT OF CACHE COUNTY
STATE OF UTAH
CACHE COUNTY, a public
politic,
Plaintiff,

AFFIDAVIT OF
LEO R. BEUS

vs.
LEO R. BEUS, ANNETTE BEUS,
MALCOLM C. YOUNG, ALICE H.
YOUNG, CHARLES M. YOUNG,
JOHN H. YOUNG, WILLIAM
HORSLEY, and SUSAN HORSLEY
("THE BEUS GROUP"),

y'

Civil No. 95 081 CV

Defendants.
STATE OF UTAH

)

County of Cache

)

: ss.
LEO R. BEUS, being first duly sworn, states and deposes
as follows:
1.

That I am a Defendant in the above-captioned

matter, have personal knowledge of the foregoing except
where so stated, and am competent to testify.
2.

On or about June 21, 1994 the Beus Group and

Plaintiff Cache County (hereinafter "Cache County"), entered
into a Lease Agreement (hereinafter "the Lease") whereby
Cache County leased certain property from the Beus Group.
copy of the Lease is attached to the Memorandum in Support
of Motion for Summary Judgment as Exhibit "A" and by this
reference incorporated herein.

A

3.

On June 21, 1994, Cache County commenced occupancy

under the Lease.
4.

From the inception of the Lease, June 21, 1994,

until December 21, 1994, Cache County made no payments for
any rental for its occupancy of the property.
£

5.

On December 21, 1994, pursuant to the Lease, the

CD

5

Beus Group sent Cache County a letter, sent in the United

D

5

States mail, stating that no payments had been made under

o
o

j

the Lease through the date of the letter and exercising all

oc
1

rights under the Lease, including the right to terminate.

»-

ID

*

The letter stated:

5
R
~.
Jjj
o
*
o
5

Pursuant to
21, 1994, by and
(The Beus Group)
been no payments

the Lease Agreement of June
between Leo R. Beus, et al
and Cache County, there have
made pursuant thereto,

Pursuant to paragraph 18, we exercise
all rights thereunder as set forth therein,
including the right to terminate.
A copy of the December 21, 1994 letter is attached to the
Memorandum in Support of Motion for Summary Judgment as

w-

Exhibit "C" and by this reference incorporated herein.

hi

y
t
o
5

6.

Thereafter, Cache County responded by providing a

check in the amount of $3,166.00.

Said check was received

by the Beus Group within the 10-day cure period as provided
for in paragraph 18 of the Lease.
7.

From December 21, 1994, through April 3, 1995,

Cache County again failed to make any rental payments, even
though it continued to occupy the property each and every
day during that period.

o/9

8.

On April 3, 1995, pursuant to the Lease, the Beus

Group sent Cache County a letter, sent in the United States
mail, stating that no payments had been made under the Lease
since December, 1994, and exercising all rights under the
Lease, including the right to terminate.
2

The letter stated:

Pursuant to the Lease Agreement of June
21, 1994, by and between Leo R. Beus, et al
(The Beus Group) and Cache County, there have
been no payments made by Cache County since
December of 1994.

n

*
5
2
§
i
£
g
j;

Pursuant to paragraph 18 of the Lease
Agreement, we exercise all rights thereunder
as set forth therein, including the right to
terminate.

AC

H

A copy of the April 3, 1995 letter is attached to the

<
hi

K
£
o
*

Memorandum in Support of Motion for Summary Judgment as
Exhibit "D" and by this reference incorporated herein.
9.

Cache County received the Beus Group's April 3,

o

jr 1995 letter on or before April 10, 1995, as shown by the
Q
2
Q

c:

>

Cache County Executive date stamp which appears on the
letter. See Exhibit "D"
10.

On April 21, 1995, Cache County, in the United

States mail, sent a check to the Beus Group in the amount of
$2,000.00 for January to April, 1995 rent. A copy of the
envelope in which the check was sent (and showing an April
21, 1995 postmark), the check, and a purchase order, is
attached to the Motion for Summary Judgment as Exhibit "E"
and by this reference incorporated herein.

The check was

received by the Beus Group on April 24, 1996.

11.

On April 20, 1995, the Beus Group sent Cache

County a letter, which stated:
On April 3, 1995, we put in the United
States Mail, postage prepaid, the enclosed
letter.
Pursuant to our April 3, 1995 letter, we
terminated the lease pursuant to paragraph
18. We hereby reaffirm that termination.

5
5

A copy of the April 20, 1995 letter is attached to the

D

5

Memorandum in Support of Motion for Summary Judgment as

o
o
J

.

Exhibit "F" and by this reference incorporated herein.
u

x

|

12.

On April 26, 1996, the Beus Group sent a letter to

i-

en

|

Mr. Andrew Morse, attorney for Cache County.

2

stated:

|
t
«
o
2
|
<
§
>
i
u
t
I
5

The letter

Thank you very much for taking my phone
call. Per our agreement, I am returning the
check #056821 dated April 20, 1995, to The
Beus Group, c/o Leo Beus, 3200 N. Central,
Suite 1000, Phoenix, Arizona, in the amount
of $2,000, for January, February, March and
April rent. As I indicated to you on the
phone, the stub date says April 10, 1995. As
you know, this letter and the enclosed check,
according to the envelope (a copy of which is
enclosed) was sent on April 21, 1995.
For your benefit I am enclosing my
correspondence of April 3, 1995 to Seth Allen
and Gary McKean, terminating the lease. My
secretary is prepared to sign a sworn
affidavit that the April 3, 1995 letter was
put in the United States mail on April 3,
1995, postage prepaid. This further confirms
your conversation with me that my letter was
in fact received shortly thereafter, but
because the county had not been paid by
Cellular One the County did not believe they
had to pay us.
Also for your benefit is enclosed a
letter from M. Lynn Lemon, dated April 10,
1995. It is self-explanatory and lays to

nan

rest any question about whether Mr. Lemon,
the County Executive, knew to whom and where
to send the rental payments.
Inasmuch as the lease is now terminated,
I will not respond to Mr. Lemon's letter of
April 10, 1995, or Kim M. Garrick's letter to
Mr. Lemon of March 10, 1995.
As I indicated, I am prepared to
negotiate a new lease at market rates, but
our preference is to have the County and its
sub-tenants leave the premises. We are
prepared to negotiate a reasonable transition
period for your subtenants to relocate.

*
2
5
5
z

8
J

.
H
|
j;
5

If you have any further questions,
please let me know. If your clients wish to
meet, I would be happy to do so at your
offices in Salt Lake or mine in Phoenix.
Thanking you in advance, I am

2

Very truly yours,

m

j.

BEUS GILBERT & MORRILL, P.L.L.C.

W
(A

o
o
<r
u

|

Leo R. Beus
A copy of the April 26, 1995 letter is attached to the
Memorandum in Support of Motion for Summary Judgment as

<<

£

<
>

f

Exhibit "G" and by this reference incorporated herein.
13.

On May, 10, 1995 the Beus Group sent Cache County

HI

u

a letter in the United States mail requesting that Cache

u.
u.

£

County vacate the property.

A copy of the May 10, 1995

letter is attached to the Memorandum in Support of Motion
for Summary Judgment as Exhibit
incorporated herein.

fl

H" and by this reference

14 . Further Affiant saith no\t
LEO R. BEtf
day of

Subscribed and sworn to before me this

'•pMl

,

1997.

OmOAlSEAl

JEW L NELSON
H o t e y h f c f c - S t a t e of Arizona I
WAWCOPA COUNTY
•
WyComm. Expire Hor. 1 7 /

X
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^L :
NOTARY PUBLIC

I >L

\ ^

Y

CERTIFICATE OF-MAILING

o
J

X

o
z
hU)

cr

I hereby certify that a true and correct copy of the
foregoing AFFIDAVIT OF LEO R. BEUS was mailed, postpaid, to
the following this

day of April, 1997:

<
UJ

Andrew M. Morse
Richard A. Van Wagoner
Julianne P. Blanch
Snow, Christensen & Martineau
Attorneys for Plaintiff
10 Exchange Place, 11th Floor
P. O. Box 45000
Salt Lake City, UT 84145

in
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z
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cc

UJ
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le}\beus aff
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Further Affiant saith not
LEO R. BEUS

Subscribed and sworn to before me this

4^

day of

r:.c.At:EAi

JERI L N:LSON
Notary P u t t : • Ctit: cf Arizona
MARICOPA COUNTY
My Comm. Expires Nov 17,1S37

P)
©

I
<

Mf^lJnK

J
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<

CERTIFICATE OF MAILING
I hereby certify that a true and correct copy of the

o
z
h-

foregoing AFFIDAVIT OF LEO R. BEUS was mailed, postpaid, to

<n
c

the following this / - — day of April, 1997:
Andrew M. Morse
Richard A. Van Wagoner
Julianne P. Blanch
Snow, Christensen & Martineau
Attorneys for Plaintiff
10 Exchange Place, 11th Floor
P. O. Box 45000
Salt Lake City, UT 84145
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Secretary

lej\beus aff
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Addendum 5

Kx t e n d i d

EXHIBIT

LEO R. BEUS
MALCOLM C. YOUNG
WILLIAM HORSLEY
3200 N. Central. Suite 1000
Phoenix, Arizona 85012

P«n>e

"£>'

ry
AP

& 1 01935

April 3, 1995

Mr. Seth Allen
County Executive
120 North 100 West
Logan, Utah 84321

^
V

Mr. Gary O. McKean
Cache County Attorney
110 North 100 West
Logan, Utah 84321
Re:

Lease Agreement between The Beus Group and Cache County

Gentlemen:
Pursuant to the Lease Agreement of June 21, 1994. by and between Leo R. Beus, et al
(The Beus Group) and Cache County, there have been no payments made by Cache County since
December of 1994.
Pursuant to paragraph 18 of the Lease Agreement, we exercise all rights thereunder as
set forth therein, including the right to terminate.

On Behalf of The Beus Group

OQ

Addendum 6

v->.

EXHIBIT

\ti

"P"

LEO R. BEUS
MALCOLM C. YOUNG
WILLIAM HORSLEY
3200 N. Central, Suite 1000
Phoenix, Arizona 85012

April 20, 1995
C-'

Mr. Seth Allen
County Executive
120 North 100 West
Logan, Utah 84321
Mr. Gary O. McKean
Cache County Attorney
110 North 100 West
Logan, Utah 84321
Re:

Lease Agreement between The Beus Group and Cache County

Gentlemen:
On April 3, 1995, we put in the United States Mail, postage prepaid, the enclosed letter.
Pursuant to our April 3, 1995 letter, we terminated the lease pursuant to paragraph 18.
We hereby reaffirm that termination.

s on behalf of The Beus Group
LRB:slf
Enclosure

3Q9

Addendum 7

EXHIBIT "GM

LEO R. BEUS
MALCOLM C. YOUNG
WILLIAM HORSLEY
3200 N. Central, Suite 1000
Phoenix, Arizona 85012

April 26, 1995
Via: Certified Mail - Return Receipt Requested
Mr. Andrew Morse
Snow, Christensen & Marrineau
P. O. Box 45000
Salt Lake City, Utah 84145-5000
Re:

^

Beus v. Cache County, et al.

Dear Andrew:
Thank you very much for taking my phone call. Per our agreement, I am returning the
check #056821 dared April 20, 1995, to The Beus Group, c/o Leo Beus, 3200 N. Central, Suite
1000, Phoenix, Arizona, in the amount of $2,000, for January, February, March and April rent.
As I indicated to you on the phone, the stub date says April 10, 1995. As you know, this letter
and the enclosed check, according to the envelope (a copy of which is enclosed) was sent on
April 21, 1995.
For your benefit I am enclosing my correspondence of April 3, 1995 to Seth Alien and
Gary McKean, terminating the lease. My secretary is prepared to sign a sworn affidavit that
the April 3,1995 letter was put in the United States mail on April 3,1995, postage prepaid. This
further confirms your conversation with me that my letter was in fact received shortly thereafter,
but because the county had not been paid by Cellular One the County did not believe they had
to pay us.
Also for your benefit is enclosed a letter from M. Lynn Lemon, dated April 10, 1995.
It is self-explanatory and lays to rest any question about whether Mr. Lemon, the County
Executive, knew to whom and where to send the rental payments.
Inasmuch as the lease is now terminated, I will not respond to Mr. Lemon's letter of
April 10, 1995, or Kim M. Garrick's letter to Mr. Lemon of March 10, 1995.

33

April 26, 1995
Page 2
As I indicated, I am prepared to negotiate a new lease at market rates, but our preference
is to have the County and its sub-tenants leave the premises. We are prepared to negotiate a
reasonable transition period for your subtenants to relocate.
If you have any further questions, please let me know. If your clients wish to meet, I
would be happy to do so at your offices in Salt Lake or mine in Phoenix. Thanking you in
advance, I am
Very truly yours,
BEUS, GILBERT & MORRILL, P.LX.c.

Leo R. Beus
LRBrslf
Enclosure

Addendum 8

LEO R. BEUS
MALCOLM C. YOUNG
WILLIAM HORSLEY
3200 N. Central, Suite 1000
Phoenix, Arizona 85012

May 10, 1995
Via: Certified Mail - Return Receipt Requested

Mr. Andrew Morse
Snow, Christensen & Martineau
P. O. Box 45000
Salt Lake City, Utah 84145-5000
Mr. M. Lynn Lemon
County Executive
Cache County Corporation
120 North 100 West
Logan, Utah 84321
Mr. Seth Allen
County Executive
120 North 100 West
Logan, Utah 84321
Mr. Gary O. McKean
Cache County Attorney
110 North 100 West
Logan, Utah 84321
Mr. Scott Wyatt
Cache County Attorney
110 North 100 West
Logan, Utah 84321
Re:

Beus v. Cache County, et al.

Gentlemen:
Your reference to the Forcible Entry and Detainer Act, U.C.A. §78-36-3-6 does not
suppon your position. There is nothing in diat statute requiring the notice to terminate the lease
to be sent in any way other than agreed upon by the parties. The Notice of Termination

May 10, 1995
Page 2
pursuant to the Agreement was sent as agreed. I am enclosing for your benefit, a copy of the
envelope to show that the check was not even mailed to us until 10 days from even the date your
stamp indicates it was received- a fact yet in question. Even assuming the April 10th date is
correct, more than 10 days passed before the check was even mailed to us. Thus the lease is
terminated.
You state in your letter of May 2, 1995, that the County's check #056821 was not
postmarked April 21, 1995. I am enclosing a copy of that envelope. It was your understanding
that the check was sent on April 20, 1995, and that is simply inconsistent with the U. S.
Government's postmark.
In your letter you indicate that the statement "Because the County has not been paid by
Cellular One the County did not believe they had to pay us." is an incorrect statement. That
is exactly what you told me in our phone conversation.
Unlawful detainer is defined in 5 possible ways per U.A.C. §78-36-3; under (l)(a) we
have no obligation to give any notice at all. It states:
M

A tenant of real property, for a term less than life, is guilty of an unlawful detainer:
(a) when he continues in possession, person or by subtenant, of the property or
any pan of it, after the expiration of the specified term or period for which it is
let to him, which specified term or period, whether established by express or
implied contract, or whether written or parol, shall be terminated without notice
at the expiration of the specified term or period; . . .H

If you go to the penultimate alpha sub-section, you see the word "or" between (d) and
(e). That means that if (a) through (e), or any of them, are violated, a tenant is guilty of an
unlawful detainer.
Per §78-36-3(l)(a), the County remains in possession after the expiration of the specified
term of the lease because the lease has been terminated. The term of the lease was until 10 days
after notice pursuant to paragraph 18 of the lease. That has all occurred and the cure period in
the lease was not met. Your reference to §78-36-3(l)(c) is only one of five stated reasons for
which a tenant can be guilty of an unlawful detainer. Specifically, sub-section (a) stands alone
and apart from (c), and (a) spells out that there can be termination without notice.
It is not clear to me that we need send you or Cellular One any notice in order to bring
a Forcible Entry and Detainer, but in any event we will do so if there is no desire to negotiate
a resolution of this matter.
I am returning your checks numbered 056821 (which was tendered to me with your letter
of May 5, 1995,) and 057015 tendered to me with a Cache County voucher CC3473 which was

May 10, 1995
Page 3
mailed on May 5th and received in our office on May 8, 1995. Those checks are being returned
because there is presently no lease in effect.
This letter is being sent certified so that I can take the appropriate steps under the
Forcible Entry and Detainer Act in the State of Utah. You are hereby requested to vacate the
premises. If you will be kind enough to provide me with the appropriate addresses for the subtenants, I will provide them also with a certified copy of the letter to ask them to vacate the
premises.

I am now sending this letter to Lynn Lemon as well as Seth Allen, Scott Wyatt, Gary
McKean and yourself per your request. Doing so, however, should not be construed as an
admission that the lease remains in effect - it does not.
This letter is intended to comply with the requirements of Chapter 36 of the Utah Code,
indicating that we are now giving you notice of an unlawful detainer and that if you do not wish
to discuss this matter we will take the appropriate actions.
After you have had a few days to think about this, please let me know what direction you
would like to take in this matter. We will do nothing prior to May 26, 1995, per your request,
but we do reserve the right to seek market rates for the use of the premises by the County and
its subtenants from the date of the lease termination until paid. We further reserve the right to
be paid for the rents at the lease rates prior to termination. If you wish to provide us monies
for partial payment without prejudice to avoid interest accrual, I would be happy to negotiate that
arrangement with you.

LRBrslf
Enclosure
cc:

Mr. Malcolm Young
Dr. William Horsley

